1.114 970.5215-1 Total Available Fee: Base Fee Amount and Performance
Fee Amount (Dec 2000)

(a) Total available fee. Total available fee, consisting of a base fee amount (which may
be zero) and a performance fee amount (consisting of an incentive fee component for
objective performance requirements, an award fee component for subjective
performance requirements, or both) determined in accordance with the provisions of
this clause, is available for payment in accordance with the clause of this contract
entitled, "Payments and Advances."

(b) Fee Negotiations. Prior to the beginning of each fiscal year under this contract, or
other appropriate period as mutually agreed upon and, if exceeding one year,
approved by the Senior Procurement Executive, or designee, the Contracting Officer
and Contractor shall enter into negotiation of the requirements for the year or
appropriate period, including the evaluation areas and individual requirements
subject to incentives, the total available fee, and the allocation of fee. The
Contracting Officer shall modify this contract at the conclusion of each negotiation
to reflect the negotiated requirements, evaluation areas and individual requirements
subject to incentives, the total available fee, and the allocation of fee. In the event the
parties fail to agree on the requirements, the evaluation areas and individual
requirements subject to incentives, the total available fee, or the allocation of fee, a
unilateral determination will be made by the contracting officer. The total available
fee amount shall be allocated to a twelve month cycle composed of one or more
evaluation periods, or such longer period as may be mutually agreed to between the
parties and approved by the Senior Procurement Executive, or designee.

(c) Determination of Total Available Fee Amount Earned.

(1) The Government shall, at the conclusion of each specified evaluation period,
evaluate the contractor's performance of all requirements, including
performance based incentives completed during the period, and determine the
total available fee amount earned. At the contracting officer's discretion,
evaluation of incentivized performance may occur at the scheduled
completion of specific incentivized requirements.

(2)  The Field Office Manager, or designee, will be the current Manager of the
Golden Field Office. The contractor agrees that the determination as to the
total available fee earned is a unilateral determination made by the DOE
Operations/Field Office Manager, or designee.

(1)  The evaluation of contractor performance shall be in accordance with the
Performance Evaluation and Measurement Plan(s) described in subparagraph
(d) of this clause unless otherwise set forth in the contract. The Contractor
shall be promptly advised in writing of the fee determination, and the basis of
the fee determination. In the event that the contractor's performance is
considered to be less than the level of performance set forth in the Statement
of Work, as amended to include the current Work Authorization Directive or
similar document, for any contract requirement, it will be considered by the
DOE Operations/Field Office Manager, or designee, who may at his/her
discretion adjust the fee determination to reflect such performance. Any such
adjustment shall be in accordance with the clause entitled, "Conditional
Payment of Fee, Profit, or Incentives" if contained in the contract.



(4)

At the sole discretion of the Government, unearned total available fee amounts
may be carried over from one evaluation period to the next, so long as the
periods are within the same award fee cycle.

(d) Performance Evaluation and Measurement Plan(s). To the extent not set forth
elsewhere in the contract:

1)

()

3)

The Government shall establish a Performance Evaluation and Measurement
Plan(s) upon which the determination of the total available fee amount earned
shall be based. The Performance Evaluation and Measurement Plan(s) will
address all of the requirements of contract performance specified in the
contract directly or by reference. A copy of the Performance Evaluation and
Measurement Plan(s) shall be provided to the Contractor:

(i)  prior to the start of an evaluation period if the requirements, evaluation
areas, specific incentives, amount of fee, and allocation of fee to such
evaluation areas and specific incentives have been mutually agreed to
by the parties; or

(i) not later than thirty days prior to the scheduled start date of the
evaluation period, if the requirements, evaluation areas, specific
incentives, amount of fee, and allocation of fee to such evaluation areas
and specific incentives have been unilaterally established by the
contracting officer.

The Performance Evaluation and Measurement Plan(s) will set forth the
criteria upon which the Contractor will be evaluated relating to any technical,
schedule, management, and/or cost objectives selected for evaluation. Such
criteria should be objective, but may also include subjective criteria. The
Plan(s) shall also set forth the method by which the total available fee amount
will be allocated and the amount earned determined.

The Performance Evaluation and Measurement Plan(s) may, consistent with
the contract statement of work, be revised during the period of performance.
The contracting officer shall notify the contractor:

(i)  of such unilateral changes at least ninety calendar days prior to the end
of the affected evaluation period and at least thirty calendar days prior
to the effective date of the change;

(i) of such bilateral changes at least sixty calendar days prior to the end of
the affected evaluation period; or

(iii)  if such change, whether unilateral or bilateral, is urgent and high
priority, at least thirty calendar days prior to the end of the evaluation
period.

(e) Schedule for total available fee amount earned determinations. The DOE
Operations/Field Office Manager, or designee, shall issue the final total available fee
amount earned determination in accordance with: the schedule set forth in the
Performance Evaluation and Measurement Plan(s); or as otherwise set forth in this
contract. However, a determination must be made within sixty calendar days after
the receipt by the contracting officer of the Contractor's self-assessment, if one is
required or permitted by paragraph (f) of this clause, or seventy calendar days after
the end of the evaluation period, whichever is later, or a longer period if the
Contractor and contracting officer agree. If the contracting officer evaluates the



Contractor's performance of specific requirements on their completion, the payment
of any earned fee amount must be made within seventy calendar days (or such other
time period as mutually agreed to between the contracting officer and the Contractor)
after such completion. If the determination is delayed beyond that date, the
Contractor shall be entitled to interest on the determined total available fee amount
earned at the rate established by the Secretary of the Treasury under section 12 of the
Contract Disputes Act of 1978 (41 U.S.C. 611) that is in effect on the payment date.
This rate is referred to as the "Renegotiation Board Interest Rate,” and is published in
the Federal Register semiannually on or about January 1 and July 1. The interest on
any late total available fee amount earned determination will accrue daily and be
compounded in 30-day increments inclusive from the first day after the schedule
determination date through the actual date the determination is issued. That is,
interest accrued at the end of any 30-day period will be added to the determined
amount of fee earned and be subject to interest if not paid in the succeeding 30-day
period.

(f) Contractor self-assessment. Following each evaluation period, the Contractor shall
submit a self-assessment within 30 calendar days after the end of the period. This
self-assessment shall address both the strengths and weaknesses of the Contractor's
performance during the evaluation period. Where deficiencies in performance are
noted, the Contractor shall describe the actions planned or taken to correct such
deficiencies and avoid their recurrence. The DOE Operations/Field Office Manager,
or designee, will review the Contractor's self-assessment, if submitted, as part of its
independent evaluation of the contractor's management during the period. A self-
assessment, in and of itself may not be the only basis for the award fee
determination.

1.115 970.5215-3 Conditional Payment of Fee, Profit, and Other Incentives
— Facility Management Contracts (Jan 2004), Alternate | (Jan 2004)

(@) General.

(1) The payment of earned fee, fixed fee, profit, or share of cost savings under
this contract is dependent upon the contractor's or contractor employees'
compliance with the terms and conditions of this contract relating to
environment, safety and health (ES&H), which includes worker safety and
health (WS&H), including performance under an approved Integrated Safety
Management System (ISMS).

(2) The ES&H performance requirements of this contract are set forth in its
ES&H terms and conditions, including the DOE approved contractor ISMS or
similar document. Financial incentives for timely mission accomplishment or
cost effectiveness shall never compromise or impede full and effective
implementation of the ISMS and full ES&H compliance.

(3)  Ifthe contractor does not meet the performance requirements of this contract
relating to ES&H during any performance evaluation period established under
the contract pursuant to the clause of this contract entitled, " Total Available
Fee: Base Fee Amount and Performance Fee Amount,” otherwise earned fee,
fixed fee, profit or share of cost savings may be unilaterally reduced by the
contracting officer.

(b) Reduction Amount.



1)

()

3)

(4)

The amount of earned fee, fixed fee, profit, or share of cost savings that may
be unilaterally reduced will be determined by the severity of the performance
failure pursuant to the degrees specified in paragraph (c) of this clause.

If a reduction of earned fee, fixed fee, profit, or share of cost savings is
warranted, unless mitigating factors apply, such reduction shall not be less
than 26% nor greater than 100% of the amount of earned fee, fixed fee, profit,
or the contractor's share of cost savings for a first degree performance failure,
not less than 11% nor greater than

25% for a second degree performance failure, and up to 10% for a third
degree performance failure.

In determining the amount of the reduction and the applicability of mitigating
factors, the contracting officer must consider the contractor's overall
performance in meeting the ES&H requirements of the contract. Such
consideration must include performance against any site specific performance
criteria/requirements that provide additional definition, guidance for the
amount of reduction, or guidance for the applicability of mitigating factors. In
all cases, the contracting officer must consider mitigating factors that may
warrant a reduction below the applicable range (see 48 CFR 970.1504-1-2).
The mitigating factors include the following.

(i)  Degree of control the contractor had over the event or incident.

(i)  Efforts the contractor had made to anticipate and mitigate the
possibility of the event in advance.

(iii)  Contractor self-identification and response to the event to mitigate
impacts and recurrence.

(iv)  General status (trend and absolute performance) of ES&H and
compliance in related areas.

(v)  Contractor demonstration to the Contracting Officer's satisfaction that
the principles of industrial ES&H standards are routinely practiced
(e.g., Voluntary Protection Program Star Status, or 1SO 14000
Certification).

(vi) Event caused by "Good Samaritan" act by the contractor (e.g., offsite
emergency response).

(vii) Contractor demonstration that a performance measurement system is
routinely used to improve and maintain ES&H performance (including
effective resource allocation) and to support DOE corporate decision-
making (e.g., policy, ES&H programs).

(viii) Contractor demonstration that an Operating Experience and Feedback
Program is functioning that demonstrably affects continuous
improvement in ES&H by use of lessons-learned and best practices
inter- and intra-DOE sites.

(i)  The amount of fee, fixed fee, profit, or share of cost savings that is
otherwise earned by a contractor during an evaluation period may be
reduced in accordance with this clause if it is determined that a



(i)

(iii)

(iv)

v)

performance failure warranting a reduction under this clause occurs
within the evaluation period.

The amount of reduction under this clause, in combination with any
reduction made under any other clause in the contract, shall not exceed
the amount of fee, fixed fee, profit, or the contractor's share of cost
savings that is otherwise earned during the evaluation period.

For the purposes of this clause, earned fee, fixed fee, profit, or share of
cost savings for the evaluation period shall mean the amount
determined by the contracting officer or fee determination official as
otherwise payable based on the contractor's performance during the
evaluation period. Where the contract provides for financial incentives
that extend beyond a single evaluation period, this amount shall also
include: any provisional amounts determined otherwise payable in the
evaluation period; and, if provisional payments are not provided for,
the allocable amount of any incentive determined otherwise payable at
the conclusion of a subsequent evaluation period. The allocable amount
shall be the total amount of the earned incentive divided by the number
of evaluation periods over which it was earned.

The Government will effect the reduction as soon as practicable after
the end of the evaluation period in which the performance failure
occurs. If the Government is not aware of the failure, it will effect the
reduction as soon as practical after becoming aware. For any portion of
the reduction requiring an allocation the Government will effect the
reduction at the end of the evaluation period in which it determines the
total amount earned under the incentive. If at any time a reduction
causes the sum of the payments the contractor has received for fee,
fixed fee, profit, or share of cost savings to exceed the sum of fee, fixed
fee, profit, or share of cost savings the contractor has earned
(provisionally or otherwise), the contractor shall immediately return the
excess to the Government. (What the contractor "has earned" reflects
any reduction made under this or any other clause of the contract.)

At the end of the contract:

(A) The Government will pay the contractor the amount by which the
sum of fee, fixed fee, profit, or share of cost savings the contractor
has earned exceeds the sum of the payments the contractor has
received; or

(B) The contractor shall return to the Government the amount by
which the sum of the payments the contractor has received exceeds
the sum of fee, fixed fee, profit, or share of cost savings the
contractor has earned. (What the contractor "has earned" reflects
any reduction made under this or any other clause of the contract.)

(C) Environment, Safety and Health (ES&H). Performance failures
occur if the contractor does not comply with the contract's ES&H
terms and conditions, including the DOE approved contractor
ISMS. The degrees of performance failure under which reductions
of earned or fixed fee, profit, or share of cost savings will be
determined are:



1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

11)

First Degree: Performance failures that are most adverse to
ES&H. Failure to develop and obtain required DOE
approval of an ISMS is considered first degree. The
Government will perform necessary review of the ISMS in a
timely manner and will not unreasonably withhold approval
of the contractor's ISMS. The following performance
failures or performance failures of similar import will be
considered first degree.

Type A accident (defined in DOE Order 225.1A).

Two Second Degree performance failures during an
evaluation period.

Second Degree: Performance failures that are significantly
adverse to ES&H. They include failures to comply with an
approved ISMS that result in an actual injury, exposure, or
exceedence that occurred or nearly occurred but had minor
practical long-term health consequences. They also include
breakdowns of the Safety Management System. The
following performance failures or performance failures of
similar import will be considered second degree:

Type B accident (defined in DOE Order 225.1A).

Non-compliance with an approved ISMS that results in a
near miss of a Type A or B accident. A near miss is a
situation in which an inappropriate action occurs, or a
necessary action is omitted, but does not result in an adverse
effect.

Failure to mitigate or notify DOE of an imminent danger
situation after discovery, where such notification is a
requirement of the contract.

Third Degree: Performance failures that reflect a lack of
focus on improving ES&H. They include failures to comply
with an approved ISMS that result in potential breakdown
of the System. The following performance failures or
performance failures of similar import will be considered
third degree:

Failure to implement effective corrective actions to address
deficiencies/non-compliances documented through: external
(e.g., Federal) oversight and/or reported per DOE Order
232.1A requirements; or internal oversight of DOE Order
440.1A requirements.

Multiple similar non-compliances identified by external
(e.g., Federal) oversight that in aggregate indicate a
significant programmatic breakdown.

Non-compliances that either have, or may have, significant
negative impacts to the worker, the public, or the



environment or that indicate a significant programmatic
breakdown.

12)  Failure to notify DOE upon discovery of events or
conditions where notification is required by the terms and
conditions of the contract.

Alternate | [Jan 2004]. As prescribed in 48 CFR 970.1504-5(c)(2), replace paragraphs
@), (b)(2), (b)(2), and (b)(3) of the basic clause with the following paragraphs (a), (b)(1),
(b)(2), and (b)(3) and delete paragraph (d).

(@) General.

(1) The payment of earned fee, fixed fee, profit, or share of cost savings under this

@

©)

contract is dependent upon the contractor's or contractor employees’
compliance with the terms and conditions of this contract relating to
environment, safety and health (ES&H), which includes worker safety and
health (WS&H), including performance under an approved Integrated Safety
Management System (ISMS).

The ES&H performance requirements of this contract are set forth in its ES&H
terms and conditions, including the DOE approved contractor ISMS or similar
document. Financial incentives for timely mission accomplishment or cost
effectiveness shall never compromise or impede full and effective
implementation of the ISMS and full ES&H compliance.

If the contractor does not meet the performance requirements of this contract
relating to ES&H during any performance evaluation period established under
the contract pursuant to the clause of this contract entitled, “Total Available
Fee: Base Fee Amount and Performance Fee Amount," otherwise earned fee,
fixed fee, profit or share of cost savings may be unilaterally reduced by the
contracting officer.

(b) Reduction Amount.

(1) The amount of earned fee, fixed fee, profit, or share of cost savings that may be

@

©)

unilaterally reduced will be determined by the severity of the performance
failure pursuant to the degrees specified in paragraph (c) of this clause.

If a reduction of earned fee, fixed fee, profit, or share of cost savings is
warranted, unless mitigating factors apply, such reduction shall not be less than
26% nor greater than 100% of the amount of earned fee, fixed fee, profit, or the
contractor's share of cost savings for a first degree performance failure, not less
than 11% nor greater than 25% for a second degree performance failure, and up
to 10% for a third degree performance failure.

In determining the amount of the reduction and the applicability of mitigating
factors, the contracting officer must consider the contractor’s overall
performance in meeting the ES&H requirements of the contract. Such
consideration must include performance against any site specific performance
criteria/requirements that provide additional definition, guidance for the
amount of reduction, or guidance for the applicability of mitigating factors. In
all cases, the contracting officer must consider mitigating factors that may
warrant a reduction below the applicable range (see 48 CFR 970.1504-1-2).
The mitigating factors include the following.

(i) Degree of control the contractor had over the event or incident.

(i) Efforts the contractor had made to anticipate and mitigate the possibility
of the event in advance.



(iii)  Contractor self-identification and response to the event to mitigate
impacts and recurrence.

(iv)  General status (trend and absolute performance) of ES&H and
compliance in related areas.

(v) Contractor demonstration to the Contracting Officer’s satisfaction that
the principles of industrial ES&H standards are routinely practiced (e.g.,
Voluntary Protection Program Star Status, or ISO 14000 Certification).

(vi)  Event caused by "Good Samaritan" act by the contractor (e.qg., offsite
emergency response).

(vii)  Contractor demonstration that a performance measurement system is
routinely used to improve and maintain ES&H performance (including
effective resource allocation) and to support DOE corporate decision-
making (e.g., policy, ES&H programs).

(viii) Contractor demonstration that an Operating Experience and Feedback
Program is functioning that demonstrably affects continuous
improvement in ES&H by use of lessons-learned and best practices
inter- and intra-DOE sites.

1.116 970.5217-1 Work For Others Program (Non-DOE Funded Work)
(Jan 2005)

(@) Authority to Perform Work for Others. Pursuant to the Economy Act of 1932, as
amended (31 U.S.C. 1535), and the Atomic Energy Act of 1954, as amended (42
U.S.C. 2011 et seq.) or other applicable authority, the Contractor may perform work
for non-DOE entities (sponsors) on a fully reimbursable basis in accordance with this
clause.

(b)

(©

Contractor's Implementation. The Contractor must draft, implement, and maintain
formal policies, practices, and procedures in accordance with this clause, which must
be submitted to the Contracting Officer for review and approval.

Conditions of Participation in Work for Others Program. The Contractor:

1)

()

3)

Must not perform Work for Others activities that would place it in direct
competition with the domestic private sector;

Must not respond to a request for proposals or any other solicitation from
another Federal agency or non-Federal organization that involves direct
comparative competition, either as an offeror, team member, or subcontractor
to an offeror; however, the Contractor may, following notification to the
Contracting Officer, respond to Broad Agency Announcements, Financial
Assistance solicitations, and similar solicitations from another Federal Agency
or non-Federal organizations when the selection is based on merit or peer
review, the work involves basic or applied research to further advance
scientific knowledge or understanding, and a response does not result in
direct, comparative competition;

Must not commence work on any Work for Others activity until a Work for
Others proposal package has been approved by the DOE Contracting Officer
or designated representative;



(4)

)

(6)

()

(8)

©)

Must not incur project costs until receipt of DOE notification that a budgetary
resource is available for the project, except as provided in 48 CFR 970.5232-
6;

Must ensure that all costs associated with the performance of the work,
including specifically all DOE direct costs and applicable surcharges, are
included in any Work for Others proposal;

Must maintain records for the accumulation of costs and the billing of such
work to ensure that DOE's appropriated funds are not used in support of Work
for Others activities and to provide an accounting of the expenditures to DOE
and the sponsor upon request;

Must perform all Work for Others projects in accordance with the standards,
policies, and procedures that apply to performance under this contract,
including but not limited to environmental, safety and health, security,
safeguards and classification procedures, and human and animal research
regulations;

May subcontract portion(s) of a Work for Others project; however, the
Contractor must select the subcontractor and the work to be subcontracted.
Any subcontracted work must be in direct support of the DOE contractor's
performance as defined in the DOE approved work for others proposal
package; and,

Must maintain a summary listing of project information for each active Work
for Others project, consisting of:

(i)  Sponsoring agency;

(i)  Total estimated costs;

(iii)  Project title and description;
(iv)  Project point of contact; and,

(v)  Estimated start and completion dates.

(d) Negotiation and Execution of Work for Others Agreement.

1)

()

When delegated authority by the Contracting Officer, the Contractor may
negotiate the terms and conditions that will govern the performance of a
specific Work for Others project. Such terms and conditions must be
consistent with the terms, conditions, and requirements of the Contractor's
contract with DOE. The Contractor may use DOE-approved contract terms
and conditions as delineated in DOE Manual 481.1-1A or terms and
conditions previously approved by the responsible Contracting Officer or
authorized designee for agreements with non-Federal entities. The Contractor
must not hold itself out as representing DOE when negotiating the proposed
Work for Others agreement.

The Contractor must submit all Work for Others agreements to the DOE
Contracting Officer for DOE review and approval. The Contractor may not
execute any proposed agreement until it has received notice of DOE approval.
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(e) Preparation of Project Proposals. When the Contractor proposes to perform Work for
Others activities pursuant to this clause, it may assist the project sponsor in the
preparation of project proposal packages including the preparation of cost estimates.

(f) Work for Others Appraisals. DOE may conduct periodic appraisals of the
Contractor's compliance with its Work for Others Program policies, practices and
procedures. The Contractor must provide facilities and other support in conjunction
with such appraisals as directed by the Contracting Officer or authorized designee.

(9) Annual Work for Others Report. The Contractor must provide assistance as required
by the Contracting Officer or authorized designee in the preparation of a DOE
Annual Summary Report of Work for Others Activities under the contract.

970.5222-1 Collective Bargaining Agreements - Management and
Operating Contracts (Dec 2000)

When negotiating collective bargaining agreements applicable to the work force under
this contract, the Contractor shall use its best efforts to ensure such agreements contain
provisions designed to assure continuity of services. All such agreements entered into
during the contract period of performance should provide that grievances and disputes
involving the interpretation or application of the agreement will be settled without
resorting to strike, lockout, or other interruption of normal operations. For this purpose,
each collective bargaining agreement should provide an effective grievance procedure
with arbitration as its final step, unless the parties mutually agree upon some other
method of assuring continuity of operations. As part of such agreements, management
and labor should agree to cooperate fully with the Federal Mediation and Conciliation
Service. The contractor shall include the substance of this clause in any subcontracts for
protective services or other services performed on the DOE-owned site which will affect
the continuity of operation of the facility.

970.5222-2 Overtime Management (Dec 2000)

(@) The contractor shall maintain adequate internal controls to ensure that employee
overtime is authorized only if cost effective and necessary to ensure performance of
work under this contract.

(b) The contractor shall notify the contracting officer when in any given year it is likely
that overtime usage as a percentage of payroll may exceed 4%.

(c) The contracting officer may require the submission, for approval, of a formal annual
overtime control plan whenever contractor overtime usage as a percentage of payroll
has exceeded, or is likely to exceed, 4%, or if the contracting officer otherwise
deems overtime expenditures excessive. The plan shall include, at a minimum:

(1)  An overtime premium fund (maximum dollar amount);
(2)  Specific controls for casual overtime for non-exempt employees;

(3)  Specific parameters for allowability of exempt overtime;

(4)  An evaluation of alternatives to the use of overtime; and



)

Submission of a semi-annual report that includes for exempt and non-exempt
employees:

(i)  Total cost of overtime;

(i)  Total cost of straight time;

(iii)  Overtime cost as a percentage of straight-time cost;
(iv) Total overtime hours;

(v)  Total straight-time hours; and

(vi) Overtime hours as a percentage of straight-time hours.

1.119 970.5223-1 Integration of Environment, Safety, and Health into Work
Planning and Execution (Dec 2000)

(a) For the purposes of this clause,

1)

()

Safety encompasses environment, safety and health, including pollution
prevention and waste minimization; and

Employees include subcontractor employees.

(b) In performing work under this contract, the contractor shall perform work safely, in a
manner that ensures adequate protection for employees, the public, and the
environment, and shall be accountable for the safe performance of work. The
contractor shall exercise a degree of care commensurate with the work and the
associated hazards. The contractor shall ensure that management of environment,
safety and health (ES&H) functions and activities becomes an integral but visible
part of the contractor's work planning and execution processes. The contractor shall,
in the performance of work, ensure that:

1)

()

3)

(4)

)

Line management is responsible for the protection of employees, the public,
and the environment. Line management includes those contractor and
subcontractor employees managing or supervising employees performing
work.

Clear and unambiguous lines of authority and responsibility for ensuring
(ES&H) are established and maintained at all organizational levels.

Personnel possess the experience, knowledge, skills, and abilities that are
necessary to discharge their responsibilities.

Resources are effectively allocated to address ES&H, programmatic, and
operational considerations. Protecting employees, the public, and the
environment is a priority whenever activities are planned and performed.

Before work is performed, the associated hazards are evaluated and an agreed-
upon set of ES&H standards and requirements are established which, if
properly implemented, provide adequate assurance that employees, the public,
and the environment are protected from adverse consequences.



(©

(d)

(€)

(f)

(@)

(6)  Administrative and engineering controls to prevent and mitigate hazards are
tailored to the work being performed and associated hazards. Emphasis should
be on designing the work and/or controls to reduce or eliminate the hazards
and to prevent accidents and unplanned releases and exposures.

(7)  The conditions and requirements to be satisfied for operations to be initiated
and conducted are established and agreed-upon by DOE and the contractor.
These agreed-upon conditions and requirements are requirements of the
contract and binding upon the contractor. The extent of documentation and
level of authority for agreement shall be tailored to the complexity and
hazards associated with the work and shall be established in a Safety
Management System.

The contractor shall manage and perform work in accordance with a documented
Safety Management System (System) that fulfills all conditions in paragraph (b) of
this clause at a minimum. Documentation of the System shall describe how the
contractor will:

(1)  Define the scope of work;

(2)  Identify and analyze hazards associated with the work;
(3) Develop and implement hazard controls;

(4)  Perform work within controls; and

(5) Provide feedback on adequacy of controls and continue to improve safety
management.

The System shall describe how the contractor will establish, document, and
implement safety performance objectives, performance measures, and commitments
in response to DOE program and budget execution guidance while maintaining the
integrity of the System. The System shall also describe how the contractor will
measure system effectiveness.

The contractor shall submit to the contracting officer documentation of its System
for review and approval. Dates for submittal, discussions, and revisions to the
System will be established by the contracting officer. Guidance on the preparation,
content, review, and approval of the System will be provided by the contracting
officer. On an annual basis, the contractor shall review and update, for DOE
approval, its safety performance objectives, performance measures, and
commitments consistent with and in response to DOE's program and budget
execution guidance and direction. Resources shall be identified and allocated to meet
the safety objectives and performance commitments as well as maintain the integrity
of the entire System. Accordingly, the System shall be integrated with the
contractor's business processes for work planning, budgeting, authorization,
execution, and change control.

The contractor shall comply with, and assist the Department of Energy in complying
with, ES&H requirements of all applicable laws and regulations, and applicable
directives identified in the clause of this contract entitled "Laws, Regulations, and
DOE Directives.” The contractor shall cooperate with Federal and non-Federal
agencies having jurisdiction over ES&H matters under this contract.

The contractor shall promptly evaluate and resolve any noncompliance with
applicable ES&H requirements and the System. If the contractor fails to provide
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(h)

(i)

resolution or if, at any time, the contractor's acts or failure to act causes substantial
harm or an imminent danger to the environment or health and safety of employees or
the public, the contracting officer may issue an order stopping work in whole or in
part. Any stop work order issued by a contracting officer under this clause (or issued
by the contractor to a subcontractor in accordance with paragraph (i) of this clause)
shall be without prejudice to any other legal or contractual rights of the Government.
In the event that the contracting officer issues a stop work order, an order authorizing
the resumption of the work may be issued at the discretion of the contracting officer.
The contractor shall not be entitled to an extension of time or additional fee or
damages by reason of, or in connection with, any work stoppage ordered in
accordance with this clause.

Regardless of the performer of the work, the contractor is responsible for compliance
with the ES&H requirements applicable to this contract. The contractor is
responsible for flowing down the ES&H requirements applicable to this contract to
subcontracts at any tier to the extent necessary to ensure the contractor's compliance
with the requirements.

The contractor shall include a clause substantially the same as this clause in
subcontracts involving complex or hazardous work on site at a DOE-owned or-
leased facility. Such subcontracts shall provide for the right to stop work under the
conditions described in paragraph (g) of this clause. Depending on the complexity
and hazards associated with the work, the contractor may choose not to require the
subcontractor to submit a Safety Management System for the contractor's review and
approval.

970.5223-2 Affirmative Procurement Program (Mar 2003)

(a)

(b)

(©

(d)

In the performance of this contract, the Contractor shall comply with the
requirements of Executive Order 13101 and the U.S. Department of Energy (DOE)
Affirmative Procurement Program Guidance. This guidance includes requirements
concerning environmentally preferable products and services, recycled content
products and biobased products. This guidance is available on the Internet.

In complying with the requirements of paragraph (a) of this clause, the Contractor
shall coordinate its activities with the DOE Recycling Coordinator. Reports required
by

paragraph (c) of this clause shall be submitted through the DOE Recycling
Coordinator.

The Contractor shall prepare and submit reports, at the end of the Federal fiscal year,
on matters related to the acquisition of items designated in EPA’'s Comprehensive
Procurement

Guidelines that Federal agencies and their Contractors are to procure with
recovered/recycled content.

If the Contractor subcontracts a significant portion of the operation of the
Government facility which includes the acquisition of items designated in EPA's
Comprehensive Procurement Guidelines, the subcontract shall contain a clause
substantially the same as this clause. The EPA Comprehensive Procurement
Guidelines identify products which Federal agencies and their Contractors are to
procure with recycled content pursuant to 40 CFR 247. Examples of such a
subcontract would be operation of the facility supply function, construction or
remodeling at the facility, or maintenance of the facility motor vehicle fleet. In
situations in which the facility management contractor can reasonably determine the
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amount of products with recovered/recycled content to be acquired under the
subcontract, the facility management contractor is not required to flow down the
reporting requirement of this clause. Instead, the facility management contractor may
include such quantities in its own report and include an agreement in the subcontract
that such products will be acquired with recovered/recycled content and that the
subcontractor will advise if it is unable to procure such products with
recovered/recycled content because the product is not available (i) competitively
within a reasonable time, (ii) at a reasonable price, or, (iii) within the performance
requirements. If reports are required of the subcontractor, such reports shall be
submitted to the facility management contractor. The reports may be submitted at the
conclusion of the subcontract term provided that the subcontract delivery term is not
multi-year in nature. If the delivery term is multi-year, the subcontractor shall report
its accomplishments for each Federal fiscal year in a manner and at a time or times
acceptable to both parties.

(e) When this clause is used in a subcontract, the word "Contractor” will be understood
to mean "subcontractor™ and the term "DOE Recycling Coordinator™ will be
understood to mean
"Contractor Recycling Coordinator."

970.5223-5 DOE Motor Vehicle Fleet Fuel Efficiency (Oct 2003)

When managing Government-owned vehicles for the Department of Energy, the
Contractor will conduct operations relating to such vehicles in accordance with the goals
and requirements of Executive Order 13149, Greening the Government Through Federal
Fleet and Transportation Efficiency, and implementing guidance contained in the
document entitled U.S. Department of Energy Compliance Strategy for Executive Order
13149 (April 2001) and future revisions of this compliance strategy that are identified in
writing by the Contracting Officer. Section 506 of Executive Order 13149 exempts
military tactical, law enforcement, and emergency vehicles from the requirements of the
order.

970.5223-4 Workplace Substance Abuse Programs At DOE Sites (Dec
2000)

(@) Program Implementation. The contractor shall, consistent with 10 CFR part 707,
Workplace Substance Abuse Programs at DOE Sites, incorporated herein by
reference with full force and effect, develop, implement, and maintain a workplace
substance abuse program.

(b) Remedies. In addition to any other remedies available to the Government, the
contractor's failure to comply with the requirements of 10 CFR part 707 or to
perform in a manner consistent with its approved program may render the contractor
subject to: the suspension of contract payments, or, where applicable, a reduction in
award fee; termination for default; and suspension or debarment.

(c) Subcontracts.
(1)  The contractor agrees to notify the contracting officer reasonably in advance

of, but not later than 30 days prior to, the award of any subcontract the
contractor believes may be subject to the requirements of 10 CFR part 707.
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(2)  The DOE prime contractor shall require all subcontracts subject to the
provisions of 10 CFR part 707 to agree to develop and implement a workplace
substance abuse program that complies with the requirements of 10 CFR part
707, Workplace Substance Abuse Programs at DOE Sites, as a condition for
award of the subcontract. The DOE prime contractor shall review and approve
each subcontractor's program, and shall periodically monitor each
subcontractor's implementation of the program for effectiveness and
compliance with 10 CFR part 707.

(3) The contractor agrees to include, and require the inclusion of, the
requirements of this clause in all subcontracts, at any tier, that are subject to
the provisions of 10 CFR part 707.

970.5226-1 Diversity Plan (Dec 2000)

The Contractor shall submit a Diversity Plan to the Contracting Officer for approval
within 90 days after the effective date of this contract (or contract modification, if
appropriate). The Contractor shall submit an update to its Plan annually or with its annual
fee proposal. Guidance for preparation of a Diversity Plan is provided in Appendix--. The
Plan shall include innovative strategies for increasing opportunities to fully use the talents
and capabilities of a diverse work force. The Plan shall address, at a minimum, the
Contractor's approach for promoting diversity through (1) the Contractor's work force, (2)
educational outreach, (3) community involvement and outreach, (4) subcontracting, (5)
economic development (including technology transfer), and (6) the prevention of
profiling based on race or national origin.

970.5226-3 Community Commitment (Dec 2000)

It is the policy of the DOE to be a constructive partner in the geographic region in which
DOE conducts its business. The basic elements of this policy include: (1) Recognizing
the diverse interests of the region and its stakeholders, (2) engaging regional stakeholders
in issues and concerns of mutual interest, and (3) recognizing that giving back to the
community is a worthwhile business practice. Accordingly, the Contractor agrees that its
business operations and performance under the Contract will be consistent with the intent
of the policy and elements set forth above.

970.5227-2 Rights In Data — Technology Transfer (Dec 2000)
(Deviation-Jul 2006)

(a) Definitions.

(1) Computer data bases, as used in this clause, means a collection of data in a
form capable of, and for the purpose of, being stored in, processed, and
operated on by a computer. The term does not include computer software.

(2)  Computer software, as used in this clause, means (i) computer programs
which are data comprising a series of instructions, rules, routines, or
statements, regardless of the media in which recorded, that allow or cause a
computer to perform a specific operation or series of operations and (ii) data
comprising source code listings, design details, algorithms, processes, flow
charts, formulae, and related material that would enable the computer program
to be produced, created, or compiled. The term does not include computer



data bases.

(3) Data, as used in this clause, means recorded information, regardless of form or
the media on which it may be recorded. The term includes technical data and
computer software. The term "data™ does not include data incidental to the
administration of this contract, such as financial, administrative, cost and
pricing, or management information.

(4) Limited rights data, as used in this clause, means data, other than computer
software, developed at private expense that embody trade secrets or are
commercial or financial and confidential or privileged. The Government's
rights to use, duplicate, or disclose limited rights data are as set forth in the
Limited Rights Notice of paragraph (h) of this clause.

(5) Restricted computer software, as used in this clause, means computer software
developed at private expense and that is a trade secret; is commercial or
financial and is confidential or privileged; or is published copyrighted
computer software, including minor modifications of any such computer
software. The Government's rights to use, duplicate, or disclose restricted
computer software are as set forth in the Restricted Rights Notice of
subparagraph (i) of this clause.

(6)  Technical data, as used in this clause, means recorded data, regardless of form
or characteristic, that are of a scientific or technical nature. Technical data
does not include computer software, but does include manuals and
instructional materials and technical data formatted as a computer data base.

(7)  Unlimited rights, as used in this clause, means the rights of the Government to
use, disclose, reproduce, prepare derivative works, distribute copies to the
public, including by electronic means, and perform publicly and display
publicly, in any manner, including by electronic means, and for any purpose
whatsoever, and to have or permit others to do so.

(8)  Open Source Software, as used in this clause, means computer software that is
distributed under a license in which the user is granted the rights to use, copy,
modify, prepare derivative works and distribute, in source code or other
format, the software, in original or modified form and derivative works
thereof, without having to make royalty payments. The Contractor’s right to
distribute computer software first produced in the performance of this
Contract as Open Source Software is as set forth in paragraph (f).

(b) Allocation of Rights.
(1)  The Government shall have:

(i)  Ownership of all technical data and computer software first produced in
the performance of this Contract;

(i) Unlimited rights in technical data and computer software specifically
used in the performance of this Contract, except as provided herein
regarding copyright, limited rights data, or restricted computer
software, and except for data subject to the withholding provisions for
protected Cooperative Research and Development Agreement
(CRADA) information in accordance with Technology Transfer actions
under this Contract, or other data specifically protected by statute for a
period of time or, where, approved by DOE, appropriate instances of



the DOE Work for Others Program;

(iiiy  Theright to inspect technical data and computer software first
produced or specifically used in the performance of this Contract at all
reasonable times. The Contractor shall make available all necessary
facilities to allow DOE personnel to perform such inspection;

(iv)  Theright to have all technical data and computer software first
produced or specifically used in the performance of this Contract
delivered to the Government or otherwise disposed of by the
Contractor, either as the contracting officer may from time to time
direct during the progress of the work or in any event as the contracting
officer shall direct upon completion or termination of this Contract. The
Contractor agrees to leave a copy of such data at the facility or plant to
which such data relate, and to make available for access or to deliver to
the Government such data upon request by the contracting officer. If
such data are limited rights data or restricted computer software. the
rights of the Government in such data shall be governed solely by the
provisions of paragraph (h) of this clause ("Rights in Limited Rights
Data™) or paragraph (i) of this clause ("Rights in Restricted Computer
Software™); and (v) The right to remove, cancel, correct, or ignore any
markings not authorized by the terms of this Contract on any data
furnished hereunder if, in response to a written inquiry by DOE
concerning the propriety of the markings, the Contractor fails to
respond thereto within 60 days or fails to substantiate the propriety of
the markings. In either case DOE will notify the Contractor of the
action taken.

(2)  The Contractor shall have:

(i)  Theright to withhold limited rights data and restricted computer
software unless otherwise provided in provisions of this clause;

(i)  Theright to use for its private purposes, subject to patent, security or
other provisions of this Contract, data it first produces in the
performance of this Contract, except for data in DOE's Uranium
Enrichment Technology, including diffusion, centrifuge, and atomic
vapor laser isotope separation, provided the data requirements of this
Contract have been met as of the date of the private use of such data;
and

(iii)  The right to assert copyright subsisting in scientific and technical
articles as provided in paragraph (d) of this clause and the right to
request permission to assert copyright subsisting in works other than
scientific and technical articles as provided in paragraph (e) of this
clause.

(2)  The Contractor agrees that for limited rights data or restricted computer
software or other technical business or financial data in the form of recorded
information which it receives from, or is given access to by DOE or a third
party, including a DOE contractor or subcontractor, and for technical data or
computer software it first produces under this Contract which is authorized to
be marked by DOE, the Contractor shall treat such data in accordance with
any restrictive legend contained thereon.

(c) Copyright (General).
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The Contractor agrees not to mark, register, or otherwise assert copyright in
any data in a published or unpublished work, other than as set forth in
paragraphs (d) and (e) of this clause.

Except for material to which the Contractor has obtained the right to assert
copyright in accordance with either paragraph (d) or (e) of this clause, the
Contractor agrees not to include in the data delivered under this Contract any
material copyrighted by the Contractor and not to knowingly include any
material copyrighted by others without first granting or obtaining at no cost a
license therein for the benefit of the Government of the same scope as set
forth in paragraph (d) of this clause. If the Contractor believes that such
copyrighted material for which the license cannot be obtained must be
included in the data to be delivered, rather than merely incorporated therein by
reference, the Contractor shall obtain the written authorization of the
contracting officer to include such material in the data prior to its delivery.

(d) Copyrighted Works (Scientific and Technical Article).

1)

()

3)

The Contractor shall have the right to assert, without prior approval of the
contracting officer, copyright subsisting in scientific and technical articles
composed under this contract or based on or containing data first produced in
the performance of this Contract, and published in academic, technical or
professional journals, symposia, proceedings, or similar works. When
assertion of copyright is made, the Contractor shall affix the applicable
copyright notice of 17 U.S.C. 401 or 402 and acknowledgment of Government
sponsorship (including contract number) on the data when such data are
delivered to the Government as well as when the data are published or
deposited for registration as a published work in the U.S. Copyright Office.
The Contractor grants to the Government, and others acting on its behalf, a
nonexclusive, paid-up, irrevocable, world-wide license in such copyrighted
data to reproduce, prepare derivative works, distribute copies to the public,
and perform publicly and display publicly, by or on behalf of the Government.

The contractor shall mark each scientific or technical article first produced or
composed under this Contract and submitted for journal publication or similar
means of dissemination with a notice, similar in all material respects to the
following, on the front reflecting the Government's non-exclusive, paid-up,
irrevocable, world-wide license in the copyright.

Notice: This manuscript has been authored by The Alliance for Sustainable
Energy, LLC under Contract No. DE-AC36-08G028308 with the U.S.
Department of Energy. The United States Government retains and the
publisher, by accepting the article for publication, acknowledges that the
United States Government retains a non-exclusive, paid-up, irrevocable,
world-wide license to publish or reproduce the published form of this
manuscript, or allow others to do so, for United States Government purposes.

The title to the copyright of the original of unclassified graduate theses and
the original of related unclassified scientific papers shall vest in the author
thereof, subject to the right of DOE to retain duplicates of such documents and
to use such documents for any purpose whatsoever without any claim on the
part of the author or the contractor for additional compensation.



(e) Copyrighted Works (Other Than Scientific and Technical Articles and Data
Produced under a CRADA). The Contractor may obtain permission to assert
copyright subsisting in technical data and computer software first produced by the
Contractor in performance of this Contract, where the Contractor can show that
commercialization would be enhanced by such copyright protection, subject to the

following:

(1) Contractor Request to Assert Copyright.

(i)

(i)

(iii)

For data other than scientific and technical articles and data produced
under a CRADA, the Contractor shall submit in writing to Patent
Counsel its request to assert copyright in data first produced in the
performance of this Contract pursuant to this clause. The right of the
Contractor to copyright data first produced under a CRADA is as
described in the individual CRADA. Each request by the Contractor
must include:

(A) The identity of the data (including any computer program) for
which the Contractor requests permission to assert copyright, as
well as an abstract which is descriptive of the data and is suitable
for dissemination purposes,

(B) The program under which it was funded,

(C) Whether, to the best knowledge of the Contractor, the data is
subject to an international treaty or agreement,

(D) Whether the data is subject to export control,

(E) A statement that the Contractor plans to commercialize the data in
compliance with the clause of this contract entitled, "Technology
Transfer Mission,” within five (5) years after obtaining permission
to assert copyright or, on a case-by-case basis, a specified longer
period where the Contractor can demonstrate that the ability to
commercialize effectively is dependent upon such longer period,
and (F) For data other than computer software, a statement
explaining why the assertion of copyright is necessary to enhance
commercialization and is consistent with DOE's dissemination
responsibilities.

For data that is developed using other funding sources in addition to
DOE funding, the permission to assert copyright in accordance with
this clause must also be obtained by the Contractor from all other
funding sources prior to the Contractor's request to Patent Counsel. The
request shall include the Contractor's certification or other
documentation acceptable to Patent Counsel demonstrating such
permission has been obtained.

Permission for the Contractor to assert copyright in excepted categories
of data as determined by DOE will be expressly withheld. Such
excepted categories include data whose release (A) would be
detrimental to national security, i.e., involve classified information or
data or sensitive information under Section 148 of the Atomic Energy
Act of 1954, as amended, or are subject to export control for
nonproliferation and other nuclear-related national security purposes,
(B) would not enhance the appropriate transfer or dissemination and
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commercialization of such data, (C) would have a negative impact on
U.S. industrial competitiveness, (D) would prevent DOE from meeting
its obligations under treaties and international agreements, or (E) would
be detrimental to one or more of DOE's programs. Additional excepted
categories may be added by the Assistant General Counsel for
Technology Transfer and Intellectual Property. Where data are
determined to be under export control restriction, the Contractor may
obtain permission to assert copyright subject to the provisions of this
clause for purposes of limited commercialization in a manner that
complies with export control statutes and applicable regulations. In
addition, notwithstanding any other provision of this Contract, all data
developed with Naval Reactors' funding and those data that are
classified fall within excepted categories. The rights of the Contractor
in data are subject to the disposition of data rights in the treaties and
international agreements identified under this Contract as well as those
additional treaties and international agreements which DOE may from
time to time identify by unilateral amendment to the Contract; such
amendment listing added treaties and international agreements is
effective only for data which is developed after the date such treaty or
international agreement is added to this Contract. Also, the Contractor
will not be permitted to assert copyright in data in the form of various
technical reports generated by the Contractor under the Contract
without first obtaining the advanced written permission of the
contracting officer.

DOE Review and Response to Contractor's Request. The Patent Counsel shall
use its best efforts to respond in writing within 90 days of receipt of a
complete request by the Contractor to assert copyright in technical data and
computer software pursuant to this clause. Such response shall either give or
withhold DOE's permission for the

Contractor to assert copyright or advise the Contractor that DOE needs
additional time to respond, and the reasons therefor.

Permission for Contractor to Assert Copyright.

(i)

(i)

For computer software, the Contractor shall furnish to the DOE
designated, centralized software distribution and control point, the
Energy Science and Technology Software Center, at the time
permission to assert copyright is given under paragraph (e)(2) of this
clause: (A) An abstract describing the software suitable for publication,
(B) the source code for each software program, and (C) the object code
and at least the minimum support documentation needed by a
technically competent user to understand and use the software. The
Patent Counsel, for good cause shown by the Contractor, may allow the
minimum support documentation to be delivered within 60 days after
permission to assert copyright is given or at such time the minimum
support documentation becomes available. The Contractor
acknowledges that the DOE designated software distribution and
control point may provide a technical description of the software in an
announcement identifying its availability from the copyright holder.

Unless otherwise directed by the contracting officer, for data other than
computer software to which the Contractor has received permission to
assert copyright under paragraph (e)(2) of this clause above, the
Contractor shall within sixty (60) days of obtaining such permission
furnish to DOE's Office of Scientific and Technical Information (OSTI)



(iii)

(iv)

v)

a copy of such data as well as an abstract of the data suitable for
dissemination purposes. The Contractor acknowledges that OSTI may
provide an abstract of the data in an announcement to DOE, its
contractors and to the public identifying its availability from the
copyright holder.

For a five year period or such other specified period as specifically
approved by Patent Counsel beginning on the date the Contractor is
given permission to assert copyright in data, the Contractor grants to
the Government, and others acting on its behalf, a paid-up,
nonexclusive, irrevocable worldwide license in such copyrighted data
to reproduce, prepare derivative works and perform publicly and
display publicly, by or on behalf of the Government. Upon request, the
initial period may be extended after DOE approval. The DOE approval
will be based on the standard that the work is still commercially
available and the market demand is being met.

After the period approved by Patent Counsel for application of the
limited Government license described in paragraph (e)(3)(iii) of this
clause, or if, prior to the end of such period(s), the Contractor abandons
commercialization activities pertaining to the data to which the
Contractor has been given permission to assert copyright, the
Contractor grants to the Government, and others acting on its behalf, a
paid-up, nonexclusive, irrevocable worldwide license in such
copyrighted data to reproduce, distribute copies to the public, prepare
derivative works, perform publicly and display publicly, and to permit
others to do so.

Whenever the Contractor asserts copyright in data pursuant to this
paragraph (e), the Contractor shall affix the applicable copyright notice
of 17 U.S.C. 401 or 402 on the copyrighted data and also an
acknowledgment of the Government sponsorship and license rights of
paragraphs (e)(3) (iii) and (iv) of this clause. Such action shall be taken
when the data are delivered to the Government, published, licensed or
deposited for registration as a published work in the U.S. Copyright
Office. The acknowledgment of Government sponsorship and license
rights shall be as follows:

Notice: These data were produced by The Alliance for Sustainable
Energy LLC under Contract No. DE-AC36-08G028308 with the
Department of Energy. For (period approved by DOE Patent Counsel)
from (date permission to assert copyright was obtained), the
Government is granted for itself and others acting on its behalf a
nonexclusive, paid-up, irrevocable worldwide license in this data to
reproduce, prepare derivative works, and perform publicly and display
publicly, by or on behalf of the Government. There is provision for the
possible extension of the term of this license. Subsequent to that period
or any extension granted, the Government is granted for itself and
others acting on its behalf a nonexclusive, paid-up, irrevocable
worldwide license in this data to reproduce, prepare derivative works,
distribute copies to the public, perform publicly and display publicly,
and to permit others to do so. The specific term of the license can be
identified by inquiry made to Contractor or DOE. NEITHER THE
UNITED STATES NOR THE UNITED STATES DEPARTMENT OF
ENERGY, NOR ANY OF THEIR EMPLOYEES, MAKES ANY
WARRANTY, EXPRESS OR IMPLIED, OR ASSUMES ANY



(4)

LEGAL LIABILITY OR RESPONSIBILITY FOR THE
ACCURACY, COMPLETENESS, OR USEFULNESS OF ANY
DATA, APPARATUS, PRODUCT, OR PROCESS DISCLOSED, OR
REPRESENTS THAT ITS USE WOULD NOT INFRINGE
PRIVATELY OWNED RIGHTS.

(vi)  With respect to any data to which the Contractor has received
permission to assert copyright, the DOE has the right, during the five
(5) year or specified longer period approved by Patent Counsel as
provided for in paragraph (e) of this clause, to request the Contractor to
grant a nonexclusive, partially exclusive or exclusive license in any
field of use to a responsible applicant(s) upon terms that are reasonable
under the circumstances, and if the Contractor refuses such request, to
grant such license itself, if the DOE determines that the Contractor has
not made a satisfactory demonstration that either it or its licensee(s) is
actively pursuing commercialization of the data as set forth in
subparagraph (e)(1)(A) of this clause. Before licensing under this
subparagraph (vi), DOE shall furnish the Contractor a written request
for the Contractor to grant the stated license, and the Contractor shall
be allowed thirty (30) days (or such longer period as may be authorized
by the contracting officer for good cause shown in writing by the
Contractor) after such notice to show cause why the license should not
be granted. The Contractor shall have the right to appeal the decision of
the DOE to grant the stated license to the Invention Licensing Appeal
Board as set forth in 10 CFR 781.65 -- "Appeals."

(vii) No costs shall be allowable for maintenance of copyrighted data,
primarily for the benefit of the Contractor and/or a licensee which
exceeds DOE Program needs, except as expressly provided in writing
by the contracting officer. The Contractor may use its net royalty
income to effect such maintenance costs.

(viii) At any time the Contractor abandons commercialization activities for
data for which the Contractor has received permission to assert
copyright in accordance with this clause, it shall advise OSTI and
Patent Counsel and upon request assign the copyright to the
Government so that the Government can distribute the data to the
public.

The following notice may be placed on computer software prior to any
publication and prior to the Contractor's obtaining permission from the
Department of Energy to assert copyright in the computer software pursuant
to paragraph (c)(3) of this section.

Notice: This computer software was prepared by [insert the Contractor's name
and the individual author], hereinafter the Contractor, under Contract [insert
the Contract Number] with the Department of Energy (DOE). All rights in the
computer software are reserved by DOE on behalf of the United States
Government and the Contractor as provided in the Contract. You are
authorized to use this computer software for Governmental purposes but it is
not to be released or distributed to the public. NEITHER THE
GOVERNMENT NOR THE CONTRACTOR MAKES ANY WARRANTY,
EXPRESS OR IMPLIED, OR ASSUMES ANY LIABILITY FOR THE USE
OF THIS SOFTWARE. This notice including this sentence must appear on
any copies of this computer software.



(f)
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A similar notice can be used for data, other than computer software, upon
approval of DOE Patent Counsel.

Open Source Software. The Contractor may release computer software first produced
by the Contractor in the performance of this Contract under an open source software
license. Such software shall hereinafter be referred to as Open Source Software or
0SS, subject to the following:

1)

()

3)

(4)

Obtain Program Approval.

(i)  The Contractor shall ensure that the DOE Program or Programs that
have provided funding (Funding Source) to develop the software have
approved the distribution of the software as OSS. The funding
Program(s) may provide blanket approval for all software developed
with funding from that Program. However, OSS release for any one
such software shall be subject to approval by all other funding
Programs which provide a substantial portion of the funds for the
software, if any. If approval from the funding Program(s) is not
practicable, DOE Patent Counsel may provide approval instead. For
software jointly developed under a CRADA or User Facility,
authorization from the CRADA Participant(s) or User Facility User(s),
as applicable, shall be additionally obtained for OSS release.

(if)  If the software is developed with funding from a federal government
agency or agencies other than DOE, then authorization from all the
funding source(s) shall be obtained for OSS release, if practicable.
Such federal government agency(ies) may provide blanket approval for
all software developed with funding from that agency. However, OSS
release of any one of such software shall be subject to approval by all
other funding sources for the software, if any. If majority approval
from such federal government agency(s) is not practicable, DOE Patent
Counsel may provide approval instead.

Assert Copyright in the OSS. Once the Contractor has obtained Funding
Source approval in accordance with subparagraph (1) of this section,
copyright in the software to be distributed as OSS, may be asserted by the
Contractor, or, for OSS developed under a CRADA or User Facility, either by
the Contractor, CRADA Participant, or User FacilityUser, as applicable,
which precludes marking such OSS as Protected Information.

Form DOE F 241.4 for OSS to ESTSC. The Contractor must submit the form
DOE F 241.4 (or the current form as may be required by DOE) to DOE’s
Energy Science and Technology Software Center (ESTSC) at the Office of
Scientific and Technical Information (OSTI). The Contractor shall provide
the unique URL on the form for ESTSC to distribute.

OSS Record. The Contractor must maintain a record, available for inspection
by DOE, of software distributed as OSS. The record shall contain the
following information:

(i)  name of the computer software (or other identifier),

(i) an abstract with description or purpose of the software,

(iii)  evidence of the funding Program’s or source’s approval,
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(6)

()

(8)

©)

(iv) the planned or actual OSS location on the Contractor’s webpage or
other publicly available location (see subparagraph (5) below);

(v)  any names, logos or other identifying marks used in connection with
the OSS, whether or not registered;

(vi) the type of OSS license used; and

(vii) release version of the software for OSS containing derivative works.
Upon request of Patent Counsel, the Contractor shall periodically
provide Patent Counsel a copy of the record.

Provide Public Access to the OSS. The Contractor shall ensure that the OSS
is publicly accessible as an open source via the Contractor’s website, Open
Source Bulletin Boards operated by third parties, DOE, or other industry
standard means.

Select an OSS License. Each OSS will be distributed pursuant to an OSS
license. The Contractor may choose among industry standard OSS licenses or
create its own set of Contractor standard licenses. To assist the Contractor, the
DOE Assistant General Counsel for Technology Transfer and Intellectual
Property may periodically issue guidance on OSS licenses. Each Contractor
created OSS license, must contain, at a minimum, the following provisions:

(i)  Adisclaimer or equivalent that disclaims the Government’s and
Contractor’s liability for licensees’ and third parties’ use of the
software; and

(i) A grant of permission for licensee to distribute OSS containing the
licensee’s derivative works subject to trademark restrictions (see
subparagraph (10) below). This provision might allow the licensee and
third parties to commercialize their derivative works or might request
that the licensee’s derivative works be forwarded to the Contractor for
incorporation into future OSS versions.

Collection of administrative costs is permissible. However, the Contractor
may not collect a royalty or other fee in excess of a good faith amount for cost
recovery from any licensee for the Contractor’s OSS.

Relationship to Other Required Clauses in the Contract. OSS distributed in
accordance with this section shall not be subject to the requirements relating
to indemnification of the Contractor or Federal Government, U.S.
Competitiveness and U.S. Preference as set forth in paragraphs (g) and (h) of
the clause within this contract entitled Technology Transfer Mission (DEAR
970.5227-3). The requirement for Contractor to request permission to assert
copyright for the purpose of engaging in licensing software for royalties as set
forth elsewhere in this clause is not modified by this section.

Performance of Periodic Export Control Reviews by the Contractor. The
Contractor is required to follow its Export Control review procedures before
designating any software as OSS. If the Contractor is integrating the original
OSS with other copyrightable works created by the Contractor or third parties,
the Contractor may need to perform periodic export control reviews of the
derivative versions.
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(11)

(12)

Determine if Trademark Protection for the OSS is Appropriate. DOE
Programs and Contractors have established trademarks on some of their
computer software. Therefore, the Contractor should determine whether the
OSS is already protected by use of an existing trademark. If the OSS is not so
protected, then the Program or the Contractor may want to seek trademark
protection. If the OSS is protected by a trademark, the OSS license should
state that the derivative works of the licensee or other third party may not be
distributed using the proprietary trademark without appropriate prior approval.

Government License. For all OSS, the Contractor grants to the Government,
and others acting on its behalf, a paid-up, nonexclusive, irrevocable
worldwide license in data copyrighted in accordance with paragraph (f)(2) of
this clause to reproduce, distribute copies to the public, prepare derivative
works, perform publicly and display publicly, and to permit others to do so.

Availability of Original OSS. The object code and source code of the original
OSS developed by the Contractor shall be available to any third party who
requests such from the Contractor for so long as such OSS is publicly
available. If the Contractor ceases to make the software publicly available,
then the Contractor shall submit to ESTSC the object code and source code of
the latest version of the OSS developed by the Contractor in addition to a
revised DOE F 241.4 form (which includes an abstract) and the Contractor
shall direct any inquiries from third parties seeking to obtain the original OSS
to ESTSC.

(9) Subcontracting.

1)

()

Unless otherwise directed by the contracting officer, the Contractor agrees to
use in subcontracts in which technical data or computer software is expected
to be produced or in subcontracts for supplies that contain a requirement for
production or delivery of data in accordance with the policy and procedures of
48 CFR Subpart 27.4 as supplemented by 48 CFR 927.401 through 927.409,
the clause entitled, "Rights in Data -- General" at 48 CFR 52.227-14 modified
in accordance with 927.409(a) and including Alternate V. Alternates I1
through IV of that clause may be included as appropriate with the prior
approval of DOE Patent Counsel, and the Contractor shall not acquire rights
in a subcontractor's limited rights data or restricted computer software, except
through the use of Alternates 11 or 111, respectively, without the prior approval
of DOE Patent Counsel. The clause at 48 CFR 52.227-16, Additional Data
Requirements, shall be included in subcontracts in accordance with 48 CFR
927.409(h). The Contractor shall use instead the Rights in Data -- Facilities
clause at 48 CFR 970.5227-1 in subcontracts, including subcontracts for
related support services, involving the design or operation of any plants or
facilities or specially designed equipment for such plants or facilities that are
managed or operated under its contract with DOE.

It is the responsibility of the Contractor to obtain from its subcontractors
technical data and computer software and rights therein, on behalf of the
Government, necessary to fulfill the Contractor's obligations to the
Government with respect to such data. In the event of refusal by a
subcontractor to accept a clause affording the Government such rights, the
Contractor shall:

(i)  Promptly submit written notice to the contracting officer setting forth
reasons or the subcontractor's refusal and other pertinent information



(h)

which may expedite disposition of the matter, and

(i)  Not proceed with the subcontract without the written authorization of
the contracting officer.

(3)  Neither the Contractor nor higher-tier subcontractors shall use their power to
award subcontracts as economic leverage to acquire rights in a subcontractor's
limited rights data and restricted computer software for their private use.

Rights in Limited Rights Data. Except as may be otherwise specified in this Contract
as data which are not subject to this paragraph, the Contractor agrees to and does
hereby grant to the Government an irrevocable nonexclusive, paid-up license by or
for the Government, in any limited rights data of the Contractor specifically used in
the performance of this Contract, provided, however, that to the extent that any
limited rights data when furnished or delivered is specifically identified by the
Contractor at the time of initial delivery to the Government or a representative of the
Government, such data shall not be used within or outside the Government except as
provided in the "Limited Rights Notice" set forth below. All such limited rights data
shall be marked with the following "Limited Rights Notice:"

Limited Rights Notice

These data contain "limited rights data," furnished under Contract No. with the
United States Department of Energy which may be duplicated and used by the
Government with the express limitations that the "limited rights data” may not be
disclosed outside the Government or be used for purposes of manufacture without
prior permission of the Contractor, except that further disclosure or use may be made
solely for the following purposes:

(1)  Use (except for manufacture) by support services contractors within the scope
of their contracts;

(2)  This "limited rights data" may be disclosed for evaluation purposes under the
restriction that the "limited rights data" be retained in confidence and not be
further disclosed,;

(3)  This "limited rights data" may be disclosed to other contractors participating
in the Government's program of which this Contract is a part for information
or use (except for manufacture) in connection with the work performed under
their contracts and under the restriction that the "limited rights data” be
retained in confidence and not be further disclosed;

(4)  This "limited rights data" may be used by the Government or others on its
behalf for emergency repair or overhaul work under the restriction that the
"limited rights data" be retained in confidence and not be further disclosed,;
and

(5) Release to a foreign government, or instrumentality thereof, as the interests of
the United States Government may require, for information or evaluation, or
for emergency repair or overhaul work by such government.

This Notice shall be marked on any reproduction of this data in whole or in
part.

Rights in Restricted Computer Software. (1) Except as may be otherwise specified in
this Contract as data which are not subject to this paragraph, the Contractor agrees to



and does hereby grant to the Government an irrevocable, nonexclusive, paid-up,
license by or for the Government, in any restricted computer software of the
Contractor specifically used in the performance of this Contract; provided, however,
that to the extent that any restricted computer software when furnished or delivered
is specifically identified by the Contractor at the time of initial delivery to the
Government or a representative of the Government, such data shall not be used
within or outside the Government except as provided in the "Restricted Rights
Notice" set forth below. All such restricted computer software shall be marked with
the following "Restricted Rights Notice:"

Restricted Rights Notice -- Long Form

(1)  This computer software is submitted with restricted rights under Department
of Energy Contract No. It may not be used, reproduced, or disclosed by the
Government except as provided in paragraph (b) of this notice.

(2)  This computer software may be:

(i)  Used or copied for use in or with the computer or computers for which
it was acquired, including use at any Government installation to which
such computer or computers may be transferred;

(i)  Used, copied for use, in a backup or replacement computer if any
computer for which it was acquired is inoperative or is replaced,;

(iii)  Reproduced for safekeeping (archives) or backup purposes;

(iv) Modified, adapted, or combined with other computer software,
provided that only the portions of the derivative software consisting of
the restricted computer software are to be made subject to the same
restricted rights; and

(v)  Disclosed to and reproduced for use by contractors under a service
contract (of the type defined in 48 CFR 37.101) in accordance with
subparagraphs (b)(1) through (4) of this Notice, provided the
Government makes such disclosure or reproduction subject to these
restricted rights.

(3) Notwithstanding the foregoing, if this computer software has been published
under copyright, it is licensed to the Government, without disclosure
prohibitions, with the rights set forth in the restricted rights notice above.

(4)  This Notice shall be marked on any reproduction of this computer software, in
whole or in part.

(i)  Where it is impractical to include the Restricted Rights Notice on
restricted computer software, the following short-form Notice may be
used in lieu thereof:

Restricted Rights Notice -- Short Form

Use, reproduction, or disclosure is subject to restrictions set forth in the
Long Form Notice of DOE Contract No. with (name of Contractor).

(if)  If the software is embedded, or if it is commercially impractical to
mark it with human readable text, then the symbol R and the clause
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date (mo/yr) in brackets or a box, a [R-mo/yr], may be used. This will
be read to mean restricted computer software, subject to the rights of
the Government as described in the Long Form Notice, in effect as of
the date indicated next to the symbol. The symbol shall not be used to
mark human readable material. In the event this Contract contains any
variation to the rights in the Long Form Notice, then the contract
number must also be cited.

(iii)  If restricted computer software is delivered with the copyright notice of
17 U.S.C. 401, the software will be presumed to be published
copyrighted computer software licensed to the Government without
disclosure prohibitions and with unlimited rights, unless the Contractor
includes the following statement with such copyright notice
"Unpublished -- rights reserved under the Copyright Laws of the
United States."

(j) Relationship to Patents. Nothing contained in this clause creates or is intended to
imply a license to the Government in any patent or is intended to be construed as
affecting the scope of any licenses or other rights otherwise granted to the
Government under any patent.

970.5227-3 Technology Transfer Mission (Aug 2002), Alternate I (Dec
2000) (Deviation)

This clause has as its purpose implementation of the National Competitiveness
Technology Transfer Act of 1989 (Sections 3131, 3132, 3133, and 3157 of Pub. L. 101-
189 and as amended by Pub. L. 103-160, Sections 3134 and 3160). The Contractor shall
conduct technology transfer activities with a purpose of providing benefit from Federal
research to U.S. industrial competitiveness.

(@) Authority.

1)

()

In order to ensure the full use of the results of research and development
efforts of, and the capabilities of, the Laboratory, technology transfer,
including Cooperative Research and Development Agreements (CRADAS), is
established as a mission of the Laboratory consistent with the policy,
principles and purposes of Sections 11(a)(1) and 12(g) of the Stevenson-
Wydler Technology Innovation Act of 1980, as amended (15 U.S.C. 3710a);
Section 3132(b) of Pub. L. 101-189, Sections 3134 and 3160 of Pub. L. 103-
160, and of Chapter 38 of the Patent Laws (35 U.S.C. 200 et seq.); Section
152 of the Atomic Energy Act of 1954, as amended (42 U.S.C. 2182); Section
9 of the Federal Nonnuclear Energy Research and Development Act of 1974
(42 U.S.C. 5908); and Executive Order 12591 of April 10, 1987.

In pursuing the technology transfer mission, the Contractor is authorized to
conduct activities including but not limited to: identifying and protecting
Intellectual Property made, created or acquired at or by the Laboratory;
negotiating licensing agreements and assignments for Intellectual Property
made, created or acquired at or by the Laboratory that the Contractor controls
or owns; bailments; negotiating all aspects of and entering into CRADAS;
providing technical consulting and personnel exchanges; conducting science
education activities and reimbursable Work for Others (WFO); providing
information exchanges; and making available laboratory or weapon
production user facilities. It is fully expected that the Contractor shall use all



of the mechanisms available to it to accomplish this technology transfer
mission, including, but not limited to, CRADAS, user facilities, WFO, science
education activities, consulting, personnel exchanges, assignments, and
licensing in accordance with this clause.

(b) Definitions.

1)

()

3)

(4)

)

(6)

Contractor's Laboratory Director means the individual who has supervision
over all or substantially all of the Contractor's operations at the Laboratory.

Intellectual Property means patents, trademarks, copyrights, mask works,
protected CRADA information, and other forms of comparable property rights
protected by Federal Law and other foreign counterparts.

Cooperative Research and Development Agreement (CRADA) means any
agreement entered into between the Contractor as operator of the Laboratory,
and one or more parties including at least one non-Federal party under which
the Government, through its laboratory, provides personnel, services,
facilities, equipment, intellectual property, or other resources with or without
reimbursement (but not funds to non-Federal parties) and the non-Federal
parties provide funds, personnel, services, facilities, equipment, intellectual
property, or other resources toward the conduct of specified research or
development efforts which are consistent with the missions of the Laboratory;
except that such term does not include a procurement contract, grant, or
cooperative agreement as those terms are used in sections 6303, 6304, and
6305 of Title 31 of the United States Code.

Joint Work Statement (JWS) means a proposal for a CRADA prepared by the
Contractor, signed by the Contractor's Laboratory Director or designee which
describes the following:

(i)  Purpose;

(i)  Scope of Work which delineates the rights and responsibilities of the
Government, the Contractor and Third Parties, one of which must be a
non-Federal party;

(iii)  Schedule for the work; and

(iv)  Cost and resource contributions of the parties associated with the work
and the schedule.

Assignment means any agreement by which the Contractor transfers
ownership of Laboratory Intellectual Property, subject to the Government's
retained rights.

Laboratory Biological Materials means biological materials capable of
replication or reproduction, such as plasmids, deoxyribonucleic acid
molecules, ribonucleic acid molecules, living organisms of any sort and their
progeny, including viruses, prokaryote and eukaryote cell lines, transgenic
plants and animals, and any derivatives or modifications thereof or products
produced through their use or associated biological products, made under this
contract by Laboratory employees or through the use of Laboratory research
facilities.
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(d)

()

(8)

©)

Laboratory Tangible Research Product means tangible material results of
research which

(i)  are provided to permit replication, reproduction, evaluation or
confirmation of the research effort, or to evaluate its potential
commercial utility;

(i) are not materials generally commercially available; and

(iii)  were made under this contract by Laboratory employees or through the
use of Laboratory research facilities.

Bailment means any agreement in which the Contractor permits the
commercial or non-commercial transfer of custody, access or use of
Laboratory Biological Materials or Laboratory Tangible Research Product for
a specified purpose of technology transfer or research and development,
including without limitation evaluation, and without transferring ownership to
the bailee.

Privately funded technology transfer means the prosecuting, maintaining,
licensing, and marketing of inventions which are not owned by the
Government (and not related to CRADAS) when such activities are conducted
entirely without the use of Government funds.

Allowable Costs.

1)

()

The Contractor shall establish and carry out its technology transfer efforts
through appropriate organizational elements consistent with the requirements
for an Office of Research and Technology Applications (ORTA) pursuant to
paragraphs (b) and (c) of Section 11 of the Stevenson-Wydler Technology
Innovation Act of 1980, as amended (15 U.S.C. 3710). The costs associated
with the conduct of technology transfer through the ORTA including activities
associated with obtaining, maintaining, licensing, and assigning Intellectual
Property rights, increasing the potential for the transfer of technology, and the
widespread notice of technology transfer opportunities, shall be deemed
allowable provided that such costs meet the other requirements of the
allowable costs provisions of this Contract. In addition to any separately
designated funds, these costs in any fiscal year shall not exceed an amount
equal to 0.5 percent of the operating funds included in the Federal research
and development budget (including Work For Others) of the Laboratory for
that fiscal year without written approval of the contracting officer.

The Contractor's participation in litigation to enforce or defend Intellectual
Property claims incurred in its technology transfer efforts shall be as provided
in the clause entitled "Insurance -- Litigation and Claims" of this contract.

Conflicts of Interest -- Technology Transfer. The Contractor shall have implementing
procedures that seek to avoid employee and organizational conflicts of interest, or
the appearance of conflicts of interest, in the conduct of its technology transfer
activities. These procedures shall apply to other persons participating in Laboratory
research or related technology transfer activities. Such implementing procedures
shall be provided to the contracting officer for review and approval within sixty (60)
days after execution of this contract. The contracting officer shall have thirty (30)
days thereafter to approve or require specific changes to such procedures. Such
implementing procedures shall include procedures to:
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(f)

1)

()

3)

(4)

)

(6)

()

(8)

©)

(10)

Inform employees of and require conformance with standards of conduct and
integrity in connection with research involving nonfederal sponsors and for
CRADA activity in accordance with the provisions of paragraph (n)(5) of this
clause;

Review and approve employee activities so as to avoid conflicts of interest
arising from commercial utilization activities relating to Contractor-developed
Intellectual Property;

Conduct work performed using royalties so as to avoid interference with or
adverse effects on ongoing DOE projects and programs;

Conduct activities relating to commercial utilization of Contractor-developed
Intellectual Property so as to avoid interference with or adverse effects on user
facility or WFO activities of the Contractor;

Conduct DOE-funded projects and programs so as to avoid the appearance of
conflicts of interest or actual conflicts of interest with non-Government
funded work;

Notify the contracting officer with respect to any new work to be performed
or proposed to be performed under the Contract for DOE or other Federal
agencies where the new work or proposal involves Intellectual Property in
which the Contractor has obtained or intends to request or elect title;

Except as provided elsewhere in this Contract, obtain the approval of the
contracting officer for any licensing of or assignment of title to Intellectual
Property rights by the Contractor to any business or corporate affiliate of the
Contractor;

Obtain the approval of the contracting officer prior to any assignment,
exclusive licensing, or option for exclusive licensing, of Intellectual Property
to any individual who has been a Laboratory employee within the previous
two years or to the company in which the individual is a principal;

Notify non-Federal sponsors of WFO activities, or non-Federal users of user
facilities, of any relevant Intellectual Property interest of the Contractor prior
to execution of WFOs or user agreements; and

Notify DOE prior to the Contractor’s evaluating a technical proposal for
funding by a third party or a DOE Program, when the subject matter of the
proposal involves an elected or waived subject invention under this contract or
one in which the Contractor intends to elect to retain title under this contract.

Fairness of Opportunity. In conducting its technology transfer activities, the
Contractor shall prepare procedures and take all reasonable measures to ensure
widespread notice of availability of technologies suited for transfer and opportunities
for exclusive licensing and joint research arrangements. The requirement to widely
disseminate the availability of technology transfer opportunities does not apply to a
specific application originated outside of the Laboratory and by entities other than
the Contractor.

U.S. Industrial Competitiveness for Licensing and Assignments of Intellectual
Property.
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1)

()

3)

In the interest of enhancing U.S. Industrial Competitiveness in its licensing
and assignments of Intellectual Property, the Contractor shall give preference
in such a manner as to enhance the accrual of economic and technological
benefits to the U.S. domestic economy. The Contractor shall consider the
following factors in all of its decisions involving licensing and assignment of
Laboratory intellectual property where the Laboratory obtains rights during
the course of the Contractor's operation of the Laboratory under this contract:

(i)  whether any resulting design and development will be performed in the
United States and whether resulting products, embodying parts,
including components thereof, will be substantially manufactured in the
United States; or

(ii)

(A) whether a proposed licensee or an assignee has a business unit
located in the United States and whether significant economic and
technical benefits will flow to the United States as a result of the
license or assignment agreement;

(B) in licensing or assigning any entity subject to the control of a
foreign company or government, whether such foreign government
permits United States agencies, organizations or other persons to
enter into cooperative research and development agreements and
licensing agreements, and has policies to protect United States
Intellectual Property rights; and

(C) if the proposed licensee, assignee, or parent of either type of entity
is subject to the control of a foreign company or government, the
Contractor, with the assistance of the Contracting Officer, in
considering the factors set forth in paragraph (B) herein, may rely
upon the following information; (1) U.S. Trade Representative
Inventory of Foreign Trade Barriers, (2) U.S. Trade Representative
Special 301 Report, and, (3) such other relevant information
available to the contracting officer. The Contractor should review
the U.S. Trade Representative web site at: <http://www.ustr.gov>
for the most current versions of these reports and other relevant
information. The Contractor is encouraged to utilize other
available resources, as necessary, to allow for a complete and
informed decision.

If the Contractor determines that neither of the conditions in paragraphs
(H(L)() or (ii) of this clause is likely to be fulfilled, the Contractor, prior to
entering into such an agreement, must obtain the approval of the contracting
officer. The contracting officer shall act on any such requests for approval
within thirty (30) days.

The Contractor agrees to be bound by the provisions of 35 U.S.C. 204
(Preference for United States industry).

Indemnity -- Product Liability. In entering into written technology transfer
agreements, including but not limited to, research and development agreements,
licenses, assignments and CRADAS, the Contractor agrees to include in such
agreements a requirement that the U.S. Government and the Contractor, except for
any negligent acts or omissions of the Contractor, be indemnified for all damages,
costs, and expenses, including attorneys' fees, arising from personal injury or
property damage occurring as a result of the making, using or selling of a product,



(h)

(i)

@)

process or service by or on behalf of the Participant, its assignees or licensees which
was derived from the work performed under the agreement. The Contractor shall
identify and obtain the approval of the contracting officer for any proposed
exceptions to this requirement such as where State or local law expressly prohibit the
Participant from providing indemnification or where the research results will be
placed in the public domain.

Disposition of Income.

(1)  Royalties or other income earned or retained by the Contractor as a result of
performance of authorized technology transfer activities herein shall be used
by the Contractor for scientific research, development, technology transfer,
and education at the Laboratory, consistent with the research and development
mission and objectives of the Laboratory and subject to Section 12(b)(5) of
the Stevenson-Wydler Technology Innovation Act of 1980, as amended (15
U.S.C. 3710a(b)(5)) and Chapter 38 of the Patent Laws (35 U.S.C. 200 et
seq.) as amended through the effective date of this contract award or
modification. If the net amounts of such royalties and income received from
patent licensing after payment of patenting costs, licensing costs, payments to
inventors and other expenses incidental to the administration of Subject
Inventions during any fiscal year exceed 5 percent of the Laboratory's budget
for that fiscal year, 75 percent of such excess amounts shall be paid to the
Treasury of the United States, and the remaining amount of such excess shall
be used by the Contractor for the purposes as described above in this
paragraph. Any inventions arising out of such scientific research and
development activities shall be deemed to be Subject Inventions under the
Contract.

(2)  The Contractor shall include as a part of its annual Laboratory Institutional
Plan or other such annual document a plan setting out those uses to which
royalties and other income received as a result of performance of authorized
technology transfer activities herein will be applied at the Laboratory, and at
the end of the year, provide a separate accounting for how the funds were
actually used. Under no circumstances shall these royalties and income be
used for an illegal augmentation of funds furnished by the U.S. Government.

(3)  The Contractor shall establish subject to the approval of the contracting
officer a policy for making awards or sharing of royalties with Contractor
employees, other co-inventors and coauthors, including Federal employee co-
inventors when deemed appropriate by the contracting officer.

Transfer to Successor Contractor. In the event of termination or upon the expiration
of this Contract, any unexpended balance of income received for use at the
Laboratory shall be transferred, at the contracting officer's request, to a successor
contractor, or in the absence of a successor contractor, to such other entity as
designated by the contracting officer. The Contractor shall transfer title, as one
package, to the extent the Contractor retains title, in all patents and patent
applications, licenses, accounts containing royalty revenues from such license
agreements, including equity positions in third party entities, and other Intellectual
Property rights which arose at the Laboratory, to the successor contractor or to the
Government as directed by the contracting officer.

Technology Transfer Affecting the National Security.

(1)  The Contractor shall notify and obtain the approval of the contracting officer,
prior to entering into any technology transfer arrangement, when such



technology or any part of such technology is classified or sensitive under
Section 148 of the Atomic Energy Act (42 U.S.C. 2168). Such natification
shall include sufficient information to enable DOE to determine the extent that
commercialization of such technology would enhance or diminish security
interests of the United States, or diminish communications within DOE's
nuclear weapon production complex. DOE shall use its best efforts to
complete its determination within sixty (60) days of the Contractor's
notification, and provision of any supporting information, and DOE shall
promptly notify the Contractor as to whether the technology is transferable.

(2)  The Contractor shall include in all of its technology transfer agreements with
third parties, including, but not limited to, CRADAS, licensing agreements and
assignments, notice to such third parties that the export of goods and/or
Technical Data from the United States may require some form of export
control license or other authority from the U.S. Government and that failure to
obtain such export control license may result in criminal liability under U.S.
laws.

(3)  For other than fundamental research as defined in National Security Decision
Directive 189, the Contractor is responsible to conduct internal export control
reviews and assure that technology is transferred in accordance with
applicable law.

(k) Records. The Contractor shall maintain records of its technology transfer activities in
a manner and to the extent satisfactory to the DOE and specifically including, but not
limited to, the licensing agreements, assignments and the records required to
implement the requirements of paragraphs (e), (f), and (h) of this clause and shall
provide reports to the contracting officer to enable DOE to maintain the reporting
requirements of Section 12(c)(6) of the Stevenson-Wydler Technology Innovation
Act of 1980, as amended (15 U.S.C. 3710a(c)(6)). Such reports shall be made
annually in a format to be agreed upon between the Contractor and DOE and in such
a format which will serve to adequately inform DOE of the Contractor's technology
transfer activities while protecting any data not subject to disclosure under the Rights
in Technical Data clause and paragraph (n) of this clause. Such records shall be made
available in accordance with the clauses of this Contract pertaining to inspection,
audit and examination of records.

() Reports to Congress. To facilitate DOE's reporting to Congress, the Contractor is
required to submit annually to DOE a technology transfer plan for conducting its
technology transfer function for the upcoming year, including plans for securing
Intellectual Property rights in Laboratory innovations with commercial promise and
plans for managing such innovations so as to benefit the competitiveness of United
States industry. This plan shall be provided to the contracting officer on or before
October 1st of each year.

(m) Oversight and Appraisal. The Contractor is responsible for developing and
implementing effective internal controls for all technology transfer activities
consistent with the audit and record requirements of this Contract. Laboratory
Contractor performance in implementing the technology transfer mission and the
effectiveness of the Contractor's procedures will be evaluated by the contracting
officer as part of the annual appraisal process, with input from the cognizant
Secretarial Officer or program office.

(n) Technology Transfer through Cooperative Research and Development Agreements.
Upon approval of the contracting officer and as provided in a DOE approved Joint
Work Statement (JWS), the Laboratory Director, or designee, may enter into



CRADAs on behalf of the DOE subject to the requirements set forth in this
paragraph.

1)

()

Review and Approval of CRADASs.

(i)

(i)

(iii)

(iv)

Except as otherwise directed in writing by the contracting officer, each
JWS shall be submitted to the contracting officer for approval. The
Contractor's Laboratory Director or designee shall provide a program
mission impact statement and shall include an impact statement
regarding related Intellectual Property rights known by the Contractor
to be owned by the Government to assist the contracting officer in the
approval determination.

The Contractor shall also include (specific to the proposed CRADA), a
statement of compliance with the Fairness of Opportunity requirements
of paragraph (e) of this clause.

Within thirty (30) days after submission of a JWS or proposed
CRADA, the contracting officer shall approve, disapprove or request
modification to the JWS or CRADA. The contracting officer shall
provide a written explanation to the Contractor's Laboratory Director or
designee of any disapproval or requirement for modification of a JWS
or proposed CRADA.

Except as otherwise directed in writing by the contracting officer, the
Contractor shall not enter into, or begin work under, a CRADA until
approval of the CRADA has been granted by the contracting officer.
The Contractor may submit its proposed CRADA to the contracting
officer at the time of submitting its proposed JWS or any time
thereafter.

Selection of Participants. The Contractor's Laboratory Director or designee in
deciding what CRADA to enter into shall:

(i)

(i)

Give special consideration to small business firms, and consortia
involving small business firms;

Give preference to business units located in the United States which
agree that products or processes embodying Intellectual Property will
be substantially manufactured or practiced in the United States and, in
the case of any industrial organization or other person subject to the
control of a foreign company or government, take into consideration
whether or not such foreign government permits United States
agencies, organizations, or other persons to enter into cooperative
research and development agreements and licensing agreements. The
Contractor, with the assistance of the Contracting Officer, in
considering these factors, may rely upon the following information; (1)
U.S. Trade Representative Inventory of Foreign Trade Barriers, (2)
U.S. Trade Representative Special 301 Report, and, (3) such other
relevant information available to the contracting officer. The
Contractor should review the U.S. Trade Representative web site at:
<http://www.ustr.gov> for the most current versions of these reports
and other relevant information. The Contractor is encouraged to utilize
other available resources, as necessary, to allow for a complete and
informed decision.



3)

(4)

(iii)

(iv)

Provide Fairness of Opportunity in accordance with the requirements of
paragraph (e) of this clause; and

Give consideration to the Conflicts of Interest requirements of
paragraph (d) of this clause.

Withholding of Data.

(i)

(i)

(iii)

Data that is first produced as a result of research and development
activities conducted under a CRADA and that would be a trade secret
or commercial or financial data that would be privileged or
confidential, if such data had been obtained from a non-Federal third
party, may be protected from disclosure under the Freedom of
Information Act as provided in the Stevenson-Wydler Technology
Innovation Act of 1980, as amended (15 U.S.C. 3710a(c)(7)) for a
period as agreed in the CRADA of up to five (5)years from the time the
data is first produced. The DOE shall cooperate with the Contractor in
protecting such data.

Unless otherwise expressly approved by the contracting officer in
advance for a specific CRADA, the Contractor agrees, at the request of
the contracting officer, to transmit such data to other DOE facilities for
use by DOE or its Contractors by or on behalf of the Government.
When data protected pursuant to paragraph (n)(3)(i) of this clause is so
transferred, the Contractor shall clearly mark the data with a legend
setting out the restrictions against private use and further dissemination,
along with the expiration date of such restrictions.

In addition to its authority to license Intellectual Property, the
Contractor may enter into licensing agreements with third parties for
data developed by the Contractor under a CRADA subject to other
provisions of this Contract. However, the Contractor shall neither use
the protection against dissemination nor the licensing of data as an
alternative to the submittal of invention disclosures which include data
protected pursuant to paragraph (n)(3)(i) of this clause.

Work for Others and User Facility Programs.

(i)

(i)

(iii)

Work for Others (WFO) and User Facility Agreements (UFAS) are not
CRADAs and will be available for use by the Contractor in addition to
CRADAs for achieving utilization of employee expertise and unique
facilities for maximizing technology transfer. The Contractor agrees to
inform prospective CRADA participants, which are intending to
substantially pay full cost recovery for the effort under a proposed
CRADA, of the availability of alternative forms of agreements, i.e.,
WFO and UFA, and of the Class Patent Waiver provisions associated
therewith.

Where the Contractor believes that the transfer of technology to the
U.S. domestic economy will benefit from, or other equity
considerations dictate, an arrangement other than the Class Waiver of
patent rights to the sponsor in WFO and UFAs, a request may be made
to the contracting officer for an exception to the Class Waivers.

Rights to inventions made under agreements other than funding
agreements with third parties shall be governed by the appropriate



provisions incorporated, with DOE approval, in such agreements, and
the provisions in such agreements take precedence over any disposition
of rights contained in this Contract. Disposition of rights under any
such agreement shall be in accordance with any DOE class waiver
(including Work for Others and User Class Waivers) or individually
negotiated waiver which applies to the agreement.

(5) Conflicts of Interest.

(i)  Except as provided in paragraph (n)(5)(iii) of this clause, the Contractor
shall assure that no employee of the Contractor shall have a substantial
role (including an advisory role) in the preparation, negotiation, or
approval of a CRADA, if, to such employee's knowledge:

(A) Such employee, or the spouse, child, parent, sibling, or partner of
such employee, or an organization (other than the Contractor) in
which such employee serves as an officer, director, trustee, partner,
or employee --

1) holds financial interest in any entity, other than the Contractor,
that has a substantial interest in the preparation, negotiation, or
approval of the CRADA;

2) receives a gift or gratuity from any entity, other than the
Contractor, that has a substantial interest in the preparation,
negotiation, or approval of the CRADA,; or

(B) A financial interest in any entity, other than the Contractor, that
has a substantial interest in the preparation, negotiation, or
approval of the CRADA, is held by any person or organization
with whom such employee is negotiating or has any arrangement
concerning prospective employment.

(i)  The Contractor shall require that each employee of the Contractor who
has a substantial role (including an advisory role) in the preparation,
negotiation, or approval of a CRADA certify through the Contractor to
the contracting officer that the circumstances described in paragraph
(n)(5)(i) of this clause do not apply to that employee.

(iii)  The requirements of paragraphs (n)(5)(i) and (n)(5)(ii) of this clause
shall not apply in a case where the contracting officer is advised by the
Contractor in advance of the participation of an employee described in
those paragraphs in the preparation, negotiation or approval of a
CRADA of the nature of and extent of any financial interest described
in paragraph (n)(5)(i) of this clause, and the contracting officer
determines that such financial interest is not so substantial as to be
considered likely to affect the integrity of the Contractor employee's
participation in the process of preparing, negotiating, or approving the
CRADA.

(0) Technology Transfer in Other Cost-Sharing Agreements. In conducting research and
development activities in cost-shared agreements not covered by paragraph (n) of
this clause, the Contractor, with prior written permission of the contracting officer,
may provide for the withholding of data produced thereunder in accordance with the
applicable provisions of paragraph (n)(3) of this clause.



(P)

(@)

Technology Partnership Ombudsman.

(1)  The Contractor agrees to establish a position to be known as "Technology
Partnership Ombudsman,” to help resolve complaints from outside
organizations regarding the policies and actions of the contractor with respect
to technology partnerships (including CRADAS), patents owned by the
contractor for inventions made at the laboratory, and technology licensing.

(2)  The Ombudsman shall be a senior official of the Contactor's laboratory staff,
who is not involved in day-to-day technology partnerships, patents or
technology licensing, or, if appointed from outside the laboratory or facility,
shall function as such senior official.

(3)  The duties of the Technology Partnership Ombudsman shall include:

(i)  Serving as the focal point for assisting the public and industry in
resolving complaints and disputes with the laboratory or facility
regarding technology partnerships, patents, and technology licensing;

(i)  Promoting the use of collaborative alternative dispute resolution
techniques such as mediation to facilitate the speedy and low cost
resolution of complaints and disputes, when appropriate; and

(iiiy  Submitting a quarterly report, in a format provided by DOE, to the
Secretary of Energy, the Administrator for Nuclear Security, the
Director of the DOE Office of Dispute Resolution, and the Contracting
Officer concerning the number and nature of complaints and disputes
raised, along with the Ombudsman'’s assessment of their resolution,
consistent with the protection of confidential and sensitive information.

Inapplicability of Provisions to Privately Funded Technology Transfer Activities.
Nothing in paragraphs (c) Allowable Costs, (e) Fairness of Opportunity, (f) U.S.
Industrial Competitiveness, (g) Indemnity -- Product Liability, (h) Disposition of
Income, and (i) Transfer to Successor Contractor of this clause are intended to apply
to the contractor's privately funded technology transfer activities if such privately
funded activities are addressed elsewhere in the contract.

Alternate | (Aug 2002). As prescribed in 48 CFR 970.2770-4(b), add the following definition
under paragraph (b) and the following new paragraph (q):

(b)(8) Privately funded technology transfer means the prosecuting, maintaining, licensing, and
marketing of inventions which are not owned by the Government (and not related to
CRADASs) when such activities are conducted entirely without the use of Government funds.

(g) Nothing in paragraphs (c) Allowable Costs, () Fairness of Opportunity, (f) U.S.
Industrial Competitiveness, (g) Indemnity-Product Liability, (h) Disposition of Income,
and (i) Transfer to Successor Contractor of this clause are intended to apply to the
contractor's privately funded technology transfer activities if such privately funded
activities are addressed elsewhere in the contract.



